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1.

Introduction

On 23 March 2016 the European Central Bank (hereafter: the ECB) published its Single Supervisory
Mechanism (hereafter: SSM) annual report over
2015 (hereafter: the Annual Report), 2 its ﬁrst annual
report covering a full calendar year. Having started
on 4 November 2013, and having commenced its supervisory tasks one year later, the SSM has become
the world’s largest supervisory banking authority.
This in less than two years – a historic and major
accomplishment.
In this article we shall describe the most relevant
observations from the Annual Report.3 We will do
so by highlighting those observations per topic. At
the same time, per topic, we will address various
practical aspects for Dutch banks that we have seen
in the market. What challenges do banks encounter in their supervision by the ECB and the Dutch
Central Bank (De Nederlandsche Bank, hereafter:
DNB)?4 To what extent does the ECB acknowledge
those issues in its Annual Report?

2.

The SSM – a high-level overview

2.1.

General

For a full understanding of this article, it is necessary to be familiar with the most important parameters of the SSM. For ease of reading, we shall touch
on those brief ly below. 5,6
As from 4 November 2014, the ECB is the prudential
supervisory body of all banks with a seat within
the euro currency area. The ECB conducts direct
prudential supervision with regard to 'signiﬁcant'
Dutch banks. With regard to the other – ‘less significant’ – Dutch banks, DNB is the direct prudential
supervisory body, although the ECB will indirectly
be of great inf luence.
The legal framework of the SSM is primarily laid
down in the SSM Regulation and the Framework
Regulation.7 With regard to its tasks, the ECB is authorised to adopt further regulations, guidelines,
recommendations and decisions. These will then
also become part of the Single Rulebook.8 In addition to the SSM Regulation and the Framework
Regulation, the ECB has drawn up an internal 'Su-
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Bart Bierman and Andries Doets are attorneys-at-law
in Amsterdam. In addition, Bart is guest lecturer at
the Hazelhoff Centre for Financial law at Leiden University.
See: www.bankingsupervision.europa.eu.
We are writing this article in English. The SSM does
not stop in the Netherlands. As we will set out below,
with a view to efﬁciency and true harmonisation,
we consider it important that the regulatory world
speaks the same language, both literally and ﬁguratively. This is also in line with actual SMM practice,
as all signiﬁcant banks have been asked to communicate with the ECB in English. According to the Annual Report (pp. 11 and 12), not all banks have agreed to
receive formal ECB decisions in English: 34 out of 123
banking groups use a different EU language.
For this article we have received input and insight
from various representatives of relevant banks.
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8.

In this article, we shall not discuss other elements of
the EU Banking Union, such as the new Single Resolution Board or the envisaged European Deposit Guarantee Scheme.
See for instance: Danny Busch and Guido Ferrarini,
European Banking Union, Oxford University Press
2015, Chapters 4 and 5 and B. Bierman and mr. L.J.
Silverentand, ‘De juridische en praktische gevolgen
van het SSM: van het Frederiksplein naar de Kaiserstrasse’, FR 2014, nr. 11. A user-friendly overview of the
main supervisory processes, procedures and methodologies can be found in the ‘Guide to banking supervision’, published by the ECB on 29 September 2014.
See: www.bankingsupervision.europa.eu.
Regulation (EU) nr. 1024/2013 and Regulation (EU) nr.
468/2014 (ECB/2014/17), respectively.
The Single Rulebook refers to the directly applicable
harmonised material rules in the EU Banking Union
(such as the prudential requirements of the Capital
Requirements Regulation).
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pervisory Manual' which functions as the basis for
the supervisory work within the SSM.9

2.2.

Signiﬁcant banks

The supervision by the ECB takes place directly on
'signiﬁcant institutions'. The ECB conducts indirect
supervision on 'less signiﬁcant institutions'.10 Signiﬁcance is determined at group level.
If a bank established in a participating Member
State (or its ﬁnancial holding) is being consolidated
at the highest level within the consolidation group
satisﬁes one of the relevant signiﬁcance criteria, it
qualiﬁes as ‘signiﬁcant.11 As an example, if the total
value a banking group’s assets is more than EUR 30
billion, such group qualiﬁes as signiﬁcant.
The ECB keeps a list of signiﬁcant and less signiﬁcant institutions and groups. According to the Annual Report, as per the end of 2015, 129 bank groups
have been designated signiﬁcant.12 Those groups
consisted of a total of around 1,117 supervised solo
entities. At that moment, those banks represented
almost 82% of the total banking assets in the Eurozone.13
For the Netherlands, on the basis of the abovementioned criteria, currently the following groups are
considered signiﬁcant: (i) ABN AMRO Group N.V.,
(ii) ING Groep N.V., (iii) Coöperatieve Rabobank
U.A., (iv) SNS Holding B.V., (v) N.V. Bank Nederlandse Gemeenten N.V., (vi) Nederlandse Waterschapsbank N.V. and (vii) RFS Holdings B.V. All the banking subsidiaries in the same group established in a
participating Member State are also considered a
signiﬁcant entity.14 They thus fall not only under
consolidated basis but also under solo basis under
direct supervision of the ECB.

2.3.

Competent supervisory bodies

The ECB is the direct prudential supervisory body
with regard to signiﬁcant banks, in respect of the
tasks and powers explicitly assigned to it. The dayto-day supervision on signiﬁcant banks is largely
assigned to the so-called Joint Supervisory Teams
(hereafter: JSTs), who are under the management
of the ECB, but in which employees of the National
Competent Authority (hereafter: NCA), DNB for the
Netherlands, will also participate. The NCA also often functions as a single point of entry for certain applications (with regard, for example, to licences and
declarations of no objections) or reports.
The less signiﬁcant banks fall under indirect supervision of the ECB. The ongoing supervision, with a
number of exceptions, will still be conducted by the
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This Supervisory Manual is not public (see further
below on this).
For the sake of clarity, hereinafter we will use the
terms ‘signiﬁcant bank’ and ‘less signiﬁcant bank’.
See Article 6(4) SSM Regulation.
Annual Report, p. 48.
Annual Report, p. 49.
Article 40 Framework Regulation.

relevant NCA. The ECB conducts overall oversight
hereon. The ECB can nonetheless at all times decide
to conduct direct supervision on certain less signiﬁcant banks as well, such in order to safeguard the
consistent application of high supervisory norms.
In the Netherlands, the AFM remains responsible for the conduct of business supervision of all
banks. DNB in its turn, still conducts supervision
on all Dutch banks with regard to tasks and powers which are not assigned to the ECB. DNB remains
the supervisor on certain integrity aspects (such
as sanctions or the prevention of money laundering and the ﬁnancing of terrorism) for all Dutch
banks. The same applies to topics such as payment
services and the European Market Infrastructure
Regulation.15

2.4.

Tasks and powers of the ECB

The supervisory tasks and powers which have
been speciﬁcally assigned to the ECB on the basis
of Article 4(1) of the SSM Regulation relate to the
supervision of the compliance with the regulatory framework for banks set out in the EU Capital
Requirements Directive (hereafter: CRD IV) and
the Capital Requirements Regulation (hereafter:
CRR).16 To the extent relevant for this article, those
tasks include:
i. the granting and revoking of bank licences;
ii. the granting of a declaration of no objection
(hereafter: dno) for the acquisition or disposing
of qualiﬁed participations in a bank;
iii. the supervision of compliance with (CRR) rules
with regard to capital requirements;
iv. the supervision of (CRD IV) rules with regard to
sound and controlled business practices, such
as the ﬁt and proper tests of persons responsible
for the management, risk management processes, internal control mechanisms remuneration
policy and effective internal capital adequacy
assessment procedures (the ICAAP); and
v. the conducting of supervisory review and evaluation processes (hereafter: SREP), including
regular stress tests.
The two tasks ﬁrst mentioned, the granting and revoking of bank licences and the granting of a dno,
are assigned to the ECB with regard to all banks;
thus also with regard to less signiﬁcant banks.17
When supervising signiﬁcant institutions, the ECB
has the power to take measures if the bank does not
comply, or will likely not comply, with the relevant
prudential legislation and regulations.18 In such
circumstance, the ECB has a number of speciﬁc farreaching powers.

15. Regulation (EU) nr. 648/2012.
16. Directive 2013/36/EU and Regulation (EU) nr.
575/2013, respectively.
17. Articles 14 and 15 SSM Regulation.
18. Article 16 SSM Regulation.
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2.5.

Applicable law

When it comes to the SSM, the ECB has to take into
account all the applicable Union law (i.e. the Single
Rulebook).19 This means the ECB applies all Regulations and further European legislation, consider in
addition to the CRR also Implementing Technical
Standards and Regulatory Technical Standards of
the EC and Guidelines of the European Banking Authority (hereafter: EBA).
When it concerns directives, however, the ECB
is required to apply the national legislation into
which the directives have been transposed. Also
where it concerns a Member State option in a Regulation, the ECB applies the national legislation in
that framework. In those cases, the ECB thus applies the rules pursuant to or by virtue of the Act on
Financial Supervision (Wet op het ﬁnancieel toezicht,
hereafter: Wft).

3.

The Annual Report in practice

The Annual Report covers many aspects of the SSM.
We have selected the topics which – in our view –
are the most relevant and which result in practical
obstacles for Dutch banks, both signiﬁcant and less
signiﬁcant. The topics we will discuss below are:
1. Harmonisation;
2. Common supervisory methodology;
3. Reporting obligations;
4. Less signiﬁcant institutions;
5. Proportionality;
6. Ongoing supervisory procedures;
7. Enforcement;
8. Administrative law protection; and
9. Supervisory priorities 2016.

3.1.

Harmonisation Single Rulebook

The ECB has time and time again stressed that one
of its main goals is to realise a fully harmonised
set of regulatory banking rules (under the Single
Rulebook) that is applicable to all banks in the SSM,
regardless of their signiﬁcance or location. The underlying rationale is that only full harmonisation
results in a level playing ﬁeld and unbiased supervision. The Annual Report states, rather strongly:
‘[A] fragmented regulatory framework is at
odds with the overarching object ives of the banking union. At the same t ime, dealing with a
wide array of dif ferent nat ional legislat ions is
far from ideal for the single European supervisor.’20
‘[T]he regulatory playing ﬁeld in Europe is not
as level as it should be.’21

19. See Article 4(3) SSM Regulation.
20. Annual Report, p. 5.
21. Annual Report, p. 67.
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In addition to a harmonised set of material rules
and requirements, the ECB also strives for a harmonised supervisory methodology applicable to
the ECB and all NCAs. We will discuss this in greater detail in paragraph 3.2 below.
As to the banking rules, the ECB sees issues in respect of (i) different national interpretations and
implementations of CRD IV / CRR rules, and (ii) in
various options and national discretions allowed
for by the CRD IV / CRR framework.

3.1.1.

Dif ferent nat ional implementat ion and
interpretat ions

In the Annual Report, the ECB shows it is a strong
opponent of national interpretations or gold-plating of banking rules. It states:
‘[T]he regulatory framework remains fragmented to a certain degree. With regard to CRD
IV, for example, Member States have interpreted several provisions dif ferently. Nat ional legislat ion varies from strict word-for-word transposit ions of European legislat ion to nat ional
gold-plat ing. And in some countries nat ional
legislators are increasing fragmentat ion even
further by convert ing non-binding supervisory
pract ices into binding legal acts.’22
The ECB acknowledges that the lack of harmonisation leads to practical obstacles. Since the ECB has
to apply the national rule implementing a relevant
CRD IV provision, the ECB has encountered material competency issues. It is also confronted with a
lack within its organisation of expertise on the local regulatory frameworks:
‘This [the lack of harmonisat ion, BBAD] poses
another operat ional challenge for decisionmaking, since expert ise on each of the 19 different nat ional legislat ive frameworks is
necessary also at the central level. And the
regulatory framework is st ill being fragmented
even further (…). In addit ion, nat ional transposit ions of CRD IV and nat ional regulatory requirements that go beyond the European norms
have, in speciﬁc cases, led to a debate about the
ECB's exact supervisory powers. In a number of
cases, this has led the ECB to exercise supervision through instruct ions to nat ional competent authorit ies (NCAs).’23
The Administrative Board of Review (hereafter:
ABR) also shares this concern in the Annual Report.
‘In dealing with these topics, the Administrat ive Board has observed a lack of harmonisat ion in the implementat ion of European law at

22. Annual Report, p. 5.
23. Annual Report, p. 12.
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nat ional level in areas such as bank consolidat ion or ﬁt and proper requirements. In examining the requests for review, the Board noted
that, in allowing a broad range of interpretat ion among the credit inst itut ions, these dif ferences make it challenging to review ECB decisions in a consistent manner.’24
The Dutch legislator (the Dutch parliament and
the Ministry of Finance) and DNB are gold plating
champions. For instance the 20% bonus cap, the
bankers oath, the Dutch suitability requirements
for board members and DNB’s policy requirement
that 50% of bank’s supervisory board is formally
independent. These rules create a serious lack of
a level playing ﬁeld for Dutch banks vis-à-vis their
EU peers. It also makes proper supervision by the
ECB, and proper review thereof by the ABR, very
difﬁcult.
The ECB explicitly requests legislators and regulators to take into account the SSM and the requisite
harmonisation, when creating regulatory laws. We
sincerely hope that the Dutch legislator and DNB
take this request to heart.
‘Many of the variat ions in nat ional legislat ion
can no longer be just iﬁed. Art icle 1 of the SSM
Regulat ion requires the ECB to carry out prudent ial supervision ‘with full regard and duty
of care for the unity and integrity of the internal market’. The Art icle also refers to the ‘equal
treatment of credit inst itut ions with a view to
prevent ing regulatory arbitrage’. A fragmented
regulatory framework makes it dif ﬁcult for the
ECB to meet these requirements.’
‘And new dif ferences are st ill being created.
Some nat ional legislators are convert ing
non-binding supervisory pract ices into binding
legal acts, thereby making it harder for the ECB
to harmonise these pract ices. (…)’
‘Nat ional banking legislat ion adopted af ter the
establishment of the SSM should adequately
consider the ECB's new responsibilit ies, with
a view to facilitat ing the harmonisat ion of supervisory pract ices in the banking union.’25
We note that a lack of harmonisation exists not
only for the implementation of requirements, but
also in respect of the backbone of banking regulation: the deﬁnitions. For instance, all Member
States have their own (historical) interpretation of
the deﬁnition of ‘credit institution’. What is a bank?
Since the entry into force of the CRR the deﬁnition
of credit institution has been included in a directly
applicable regulation. But the meaning of elements
in that deﬁnition, such as ‘public’ and ‘deposits and
other repayable funds’, has not yet been harmon-

24. Annual Report p. 15.
25. Annual Report, p. 67.
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ised and crystallised at an EU level. The Dutch legislator has indicated that as long as there is no EU
level meaning of such elements, the former Dutch
interpretations should be used. 26 In an opinion of
27 November 2014 on the perimeter of credit institutions the EBA indicated that there are too many
different approaches across EU Member States on
the interpretation of the deﬁnition of ‘credit institution' in the CRR. 27 The EBA calls for one clear interpretation.
It is not clear, however, if and when that EU interpretation will be available. In order to remove uncertainties, we would welcome clear EU guidance
in this respect. It is important, given the substantial
practical impact of changing such interpretations,
that any guidance allows for a sufﬁcient phase-in
or grandfathering period for those entities which
suddenly qualify, or no longer qualify, as a bank.
On EU harmonisation, we note that the competent
Dutch administrative court of appeals, the Trade
and Industry Appeals Tribunal (College van Beroep
voor het bedrijfsleven, hereafter: CBb) recently issued
an interesting decision. The CBb had to decide on
the deﬁnition of ‘credit institution’ for events occurring before the deﬁnition was included in the
CRR, but was included in the Recast Banking Directive (as implemented in the Wft). 28 The appealing
party referred to the difference in interpretation
of that deﬁnition in other EU member states and
claimed that the CBb should take that into account.
Otherwise this would result in a lack of level playing ﬁeld in the EU. The CBb considered that, given
that the examples related to entities in another EU
member state, there had not been a violation of the
principle of equality. 29
‘The fact that the deﬁnit ion of bank is based on
EU legislat ion, does not make this dif ferently.
This involves the applicat ion of rules in concrete cases by other supervisory authorit ies in
other member states. In accordance with standing case law of the CBb, for example the decision
of 8 March 2006 (ECLI:NL:CBB:2006:AV5872),
the fact that member states dif ferently apply
the implementat ion of EU legislat ion (…) does
not mean that an administrat ive body violates
the principle that equal cases must be treated
equally, if this body applies EU legislat ion correctly.’

26. Kamerstukken II 2013/14, 33 849, nr. 3, p. 31. This means for instance that in the Netherlands ‘public’ is
currently interpreted as ‘to others than professional
market parties, outside a restricted circle’.
27. The Opinion was based on a report in which the EBA
summarizes the ﬁndings of a comprehensive study,
which focuses on the interpretation of the term ‘credit institution' and the prudential treatment of those
entities established in the EU which carry on credit
intermediation but are not ‘credit institutions'.
28. Directive 2006/48/EC.
29. See Consideration 7.1.
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Source: Annual Report, p. 31.
In our view, under the current SSM framework this
consideration could not be upheld in respect of deﬁnitions or requirements from a directly applicable
Single Rulebook. In order to achieve the ECB’s goal
of full harmonisation within the SSM, the competent Dutch courts should also take into account the
interpretations and decisions by other competent
authorities within the SSM.

To date, ONDs directed at the national Member
States have been left untouched. Unfortunately
this also applies to one of the most material impediments to the level playing ﬁeld in practice; the possibility to have a lower bonus cap than 100/200%,
resulting in the Dutch 20% cap. However, in its Annual Report, the ECB leaves room for hope:
‘Finally, a future line of work, to be pursued
with the cooperat ion of the European Commission and the relevant nat ional authorit ies,
relates to the ONDs that have been exercised
through nat ional legislat ion, which remain a
relevant source of asymmetry in supervisory
treatment across the euro area.’33

3.1.2. Opt ions and nat ional discret ions
In more concrete terms, on the road towards harmonisation, the ECB (together with the EBA) have
decided to harmonise the various options and national discretions (hereafter: ONDs) in CRD IV and
CRR (and further Delegated Regulations).30 When
drafting the CRD IV and the CRR in 2012 and 2013,
the EU legislator left some f lexibility to Member
States (and their supervisory authorities) in the
form of ONDs on whether or how to apply certain
provisions. The intention hereof was to accommodate different national speciﬁcs and approaches.
Note that at that time, the establishment of the
banking union or the SSM was not yet conceivable.
Currently 167 ONDs have been identiﬁed, of which
122 had been directed to the national supervisory
authorities. ECB aims to harmonize those technical
ONDs.
‘Many of [the ONDS, BBAD] (…) are the mere
ref lect ion of unquest ioned tradit ions, pure
nat ional interest and regulatory capture. They
have material ef fects on the level of prudence
of the framework and on the comparability
of capital rat ios. They also add an addit ional
layer of complexity as well as a source of regulatory arbitrage.’31
The ONDs were divided between a Regulation and
a Guide according to their modality of application
(i.e. general or on a case-by-case basis).32 The regulation will become applicable on 1 October 2016.

30. Annual Report, p. 62-66.
31. Annual Report, p. 4 and 5.
32. Regulation (EU) 2016/445 of the ECB of 14 March 2016

Nr. 6 juni 2016

3.2.

Common supervisory methodology

The impact of regulatory supervision is not in the
rules, but in the enforcement thereof by the competent supervisory authority. Supervisory practices
and methodologies therefore, in practice, are equally as important as the relevant regulatory framework. As a result, it makes complete sense that the
ECB also strives for one harmonised methodology
across the SSM.
To this end all signiﬁcant banks were for the ﬁrst
time subjected to a common annual supervisory
review and evaluation process (hereafter: SREP)
in 2015. The SREP is the annual assessment by the
supervisory authority of each bank’s compliance
with the banking regulations (CRD IV and CRR).
The JSTs applied the same methodology for all
banks. The ECB published an SSM SREP Methodology Booklet on 19 February 2016.34 Schematically,
the SSM SREP methodology is as follows (see ﬁgure
at the top of this page):35

on the exercise of options and discretions available in
Union law and the ‘ECB Guide on options and discretions available in Union law’ of March 2016.
33. Annual Report, p. 67.
34. https://www.bankingsupervision.europa.eu/ecb/
pub/pdf/ssm_srep_methodology_booklet.en.pdf.
35. Annual Report, p. 31.
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Based on the SREP, the ECB takes a SREP-decision
for each bank in which it can set measures that
it deems necessary given that bank’s position.36
This contains, for instance, the increase of regulatory capital (also called the ‘Pillar 2’ capital requirements).
In practice, we see that DNB uses its SREP and Pillar
2 powers to achieve the results it desires, whereby it
works almost completely on a discretionary basis.
In favour of the foreseeability of regulatory supervision and the level playing ﬁeld among banks, we
welcome a common SREP methodology. As we will
discuss in paragraph 3.4 below, it is also important
that such a common methodology fully and exclusively also applies to DNB’s supervision of less signiﬁcant banks.
As part of the common methodology, the ECB (and
the NCA’s) shall often and structurally apply on-site
supervision.37 The supervisory authority can be
at the premises of the bank on a day-to-day basis.
These on-site inspections can be on a case-by-case
basis or be a part of a thematic assessment. The ECB
has a speciﬁc Centralised On-Site Inspection Division, and creates common rules for on-site practices. It is important that DNB’s on-site teams also
apply those common practices.
Finally, with regard to the harmonised supervisory
methodology, we would like to again mention the
Supervisory Manual. This manual is described in
the Annual Report as follows:
‘detailing the general principles, processes and
procedures as well as the methodology for the
supervision of signiﬁcant and less signiﬁcant
inst itut ions, taking into account the principles
for the funct ioning of the SSM. It describes the
procedures for cooperat ion within the SSM and
with authorit ies outside the SSM. The Supervisory Manual is an internal SSM staf f document (…).’38
Also see the Annual Report 2014:
‘The Manual covers, among other topics, the
methodology for the Supervisory Review and
Evaluat ion Process (SREP), of f-site and on-site
reviews, risk assessments and model validat ions.
The Manual was developed on the basis of the
best supervisory pract ices of part icipat ing
Member States. It needs to be implemented in all
part icipat ing Member States to foster the necessary convergence of supervisory pract ices.’39

36.
37.
38.
39.
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See Article 16(1)(c) SSM Regulation.
Annual Report, p. 35 and 36.
Annual Report, p. 77.
Annual Report 2014, p. 34.

The ECB even writes that the Supervisory Manual
is ‘pivotal to ensuring that the same supervisory
standards are applied across the banking union’.40
The fact that the Supervisory Manual is an internal
staff document, means that the content thereof is
not public and unknown to banks. It can be frustrating to supervised banks when members of the
JST, in the framework of the fulﬁlment of their
tasks, refer to the Supervisory Manual. This is a
regular occurrence in practice. In the event and insofar as further details are provided in the Supervisory Manual on the relevant regulations, the conﬁdentiality, furthermore, may be in conf lict with the
principles of legal certainty and equality of arms.
We understand that the Supervisory Manual is
a living document and that the ECB would like to
have the discretion to update the document at any
time to ref lect new market developments and supervisory practices. However, for reasons of transparency, the ECB should decide to publish the content of the Supervisory Manual on its website.

3.3.

Reporting and data quality

The ECB is highly data-driven. As a result, the ECB
aims for a harmonised data reporting framework
with common reporting formats.41 In practice, we
have noted that the ECB has a focus on data that
is unprecedented in the Netherlands. This varies from the desire for a real-time insight into the
bank’s balance sheet, to requesting highly granular
information on speciﬁc individual loans. We have
various concerns in this connection.
Our ﬁrst concern is the costs for banks related to
implementing the new detailed formats. In the Annual Report, the ECB acknowledges proportionality
for different types of reporting banks (signiﬁcant
or less signiﬁcant and total assets). However, the
ECB does not seem to acknowledge proportionality in respect of risk exposure for – for instance
– loans on which a bank must report.42 The ECB
aims to strike a balance between the availability of
complete, consistent and regular reporting and the
avoidance of an undue reporting burden.43 However, the reasons why the requested information is
reasonably relevant to the supervisory duties of the
ECB are not always clear. This is important as, we
understand from practice, the operational/IT costs
for banks for changing data or reporting formats
are very high.44 This is also the case for the costs

40. Annual Report 2014, p. 34.
41. Annual Report, p. 19-20.
42. An important point for attention will be the introduction of credit data-analysis system AnaCredit (analytical credit datasets). On the basis thereof banks will
have to furnish an enormous quantity of detailed information regarding individual credit facilities on a
monthly basis. According to the current proposal this
encompasses approximately 100 data ﬁelds per credit
facility. It is expected that the gathering of data will
start in 2018.
43. Annual Report, p. 19.
44. Also, in respect of timing the ECB does not seem to
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of obtaining information from within the organisation, in order to comply with a one off information
request.
The same goes for our second concern, which sees
to the legal basis of the various information and
data requests. The ECB has adopted the ECB Regulation on reporting of supervisory ﬁnancial information.45 The regulation aims to close some of the data
gaps in supervisory reporting.46 The ECB, however,
also collects reporting and ‘statistical information’ on the basis of other regulations, which data
may also be used for supervisory and risk analysis
purposes and for decision-making.47 The mutual
connection and the order of precedence between
the relevant ECB regulations and ECB decisions
is not easy to understand. The situation becomes
even more complex when both the NCA (DNB) and
the ECB request similar information in apart from
each other. It would beneﬁt the transparency if
the patchwork of different rules on the powers to
request information were further streamlined and
harmonised. The ECB should also clearly inform
the relevant bank of the speciﬁc legal grounds for
each of these information requests.
Our third concern is the possible conf lict between
reporting personal customer details to the ECB
and applicable privacy laws. The ECB has issued
Guidelines concerning the extension of common
rules and minimum standards to protect the conﬁdentiality of the statistical information collected
for its supervisory tasks.48 The Guidelines list the
protective measures that the ECB will take in order to protect conﬁdential statistical information.
These measures aim to prevent unauthorised access to conﬁdential statistical information and for
instance limit staff’s access to physical areas. But
those guidelines do not restrict collecting data in
itself and do not provide for speciﬁc measures to
protect the privacy of individuals. The policy on the
protection of individuals with regard to the processing of their personal data by the ECB is based
on the Data Protection Regulation49, which applies
to all EU institutions. The ECB is required to process
personal data in accordance with this regulation.
Within the ECB, the Data Protection Ofﬁcer aims
to ensure that the provisions of that regulation are
applied. These safeguards do not change the fact
that de ECB, being provided with data from approximately 4,600 signiﬁcant and less signiﬁcant banks
relating to a very large number of clients, has access to an enormous amount of personal data. The
Supervisory Statistics Division collects and recon-

45.
46.
47.
48.
49.

take into account that the moment to change IT based formats within a bank depends on its IT ‘change
calendar’.
ECB/2015/13.
Annual Report, p. 20.
For an overview of these other regulations, we refer
to considerations 1 to 3 of the Regulation ECB/2015/13.
Guideline (EU) 2016/256.
Regulation (EC) No 45/2001.
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ciles more than 24,000 data reports per quarter.50
This data is stored within the Supervisory Banking
data system (SUBA). In our view, banks should be
given the opportunity to provide the requested data
to the ECB on an anonymous basis, with personal
data removed.

3.4.

Less Signiﬁcant Institutions

The SSM is also highly relevant for less signiﬁcant
banks.
As stated above, the ECB applies direct supervision
on the signiﬁcant banks, and only an indirect oversight of supervision on less signiﬁcant banks. In the
Netherlands, DNB remains the day-to-day supervisor for all less signiﬁcant banks.
However, the ECB takes its oversight role on less
signiﬁcant bank very seriously. The Annual Report
explains in detail the ECB’s overview of supervision on less signiﬁcant banks.51 In its overview of
the NCAs, the ECB notes there are signiﬁcant variations ‘in areas such as:
– the staf f resources per supervised LSI [less signiﬁcant bank; BBAD];
– the number of supervisory decisions related
to LSIs taken by NCAs (indicat ing dif ferences
between NCAs decision-making approaches);
– the average durat ions of on-site inspect ions
at LSIs;
– the frequency and type of regular interact ion
with LSIs;
– dif ferent risk assessment methodologies (e.g.
in terms of frequency, scoring scale or aggregat ion methodology).
Some of these variances relate to temporary factors, to dif ferences in terminology or to the dif ferent nature of the LSI sectors across the SSM, while
others reveal more fundamental dif ferences in the
conduct of supervision at the start of the SSM.’52
As a result, in 2016, the ECB will work with the NCAs
towards harmonisation. Further convergence has
been highlighted, for example, in developing the
common risk assessment system, a common SREP,
and preparing joint supervisory standards on topics such as on-site inspections. There will also be a
compendium of joint supervisory standards and legal instruments providing consistency in the main
areas of NCAs’ supervision of less signiﬁcant banks.
The ECB also actively assesses certain high-priority
less signiﬁcant banks. The NCA’s provide the ECB
ex ante notiﬁcations on material supervisory procedures and on draft decisions relating to high-priority less signiﬁcant banks on various supervisory issues (a total of 54 in 2015). The ECB also participates
in the assessment of common procedures related to
the less signiﬁcant banks (such as granting/with-

50. https://www.bankingsupervision.europa.eu/about/
ssmexplained/html/supervisory_statistics.en.html.
51. Annual Report, p. 41-45.
52. Annual Report, p. 44-45.
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drawal of authorisations and qualifying holdings
assessments).
The ECB provides support and input to the NCAs
for conducting the direct supervision of less signiﬁcant banks. The ECB also has specialised country
desks. This is intended to further nurture harmonisation of the NCAs' supervisory assessment methodologies.
In practice, we see a schism between the signiﬁcant
banks and non-signiﬁcant banks as DNB’s supervision is not entirely aligned with the ECB’s supervision. An example of this relates to the SREP assessments by DNB and the ECB. In practice, DNB aims
to impose certain requirements on all Dutch less
signiﬁcant banks, as a Pillar 2 requirement. Those
same requirements are not equally imposed by the
ECB on all signiﬁcant banks.
We trust that DNB will truly adhere to the harmonised rules and methodologies, in respect of less signiﬁcant banks. Also, it should not add its own policies, rules and methodologies. Otherwise, the SSM
will consist of two supervisory frameworks which
results in an inherent lack of a level playing ﬁeld
between signiﬁcant and less signiﬁcant banks, and
between less signiﬁcant institutions in different
Member States.
We note that reports of breaches of relevant EU
law by the NCA’s in its supervision of a less signiﬁcant bank, can be provided to the Enforcement
and Sanctions Division of the ECB (also see below
in paragraph 3.7).53 In our view, this means a less
signiﬁcant bank might request the ECB to start
an investigation if it considers that the NCA has
breached harmonised rules from the Single Rulebook, for instance with regard to capital requirements as contained in a SREP decision.54

3.5.

Proportionality

Both under Dutch administrative law as well as
under EU supervisory powers, the importance of
proportionality in the context of the exercise by the
ECB cannot be understated.55 The EU proportionality principle applies to all institutions of the EU and
provides – in short – that the content and form of
an action by EU institutions shall not exceed what
is necessary to achieve the objectives of the Treaty on the European Union. Under the principle of
proportionality any proposed measure must be appropriate and necessary to achieve the objectives
pursued, and must genuinely meet the concern in
a consistent and systematic manner.56 The measure

53. Article 23 SSM Regulation.
54. Breaches can be reported via the ECB’s website: https://www.bankingsupervision.europa.eu/banking/
breach/form/html/index.en.html.
55. The principle of proportionality is laid down in Article 5 of the Treaty on European Union. The criteria
for applying it are set out in the Protocol (No 2) on the
application of the principles of subsidiarity and proportionality annexed to the Treaties.
56. See Case C-186/11, Stanleybet, 2013 and Case C-265/06,
Commission v. Portugal, 2008.
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must be the least restrictive means available to secure those objectives and must not create disadvantages that outweigh the beneﬁts.57 The greater or
more onerous the restriction, the more compelling
the justiﬁcation or objective pursued.58
The importance of the principle of proportionality
is acknowledged by the ECB in the Annual Report.
In it the ECB writes that it respects the principle of
proportionality by distinguishing between different groups of banks, depending on whether they
are signiﬁcant or less signiﬁcant and taking into account their diversity in terms of size and business
models.59 The ECB has developed a prioritisation
framework, which classiﬁes less signiﬁcant institutions into low, medium and high priority based on
their intrinsic riskiness and their potential impact
on the domestic ﬁnancial system:
‘The classiﬁcat ion allows for aligning the level
of supervisory oversight and the intensity of supervisory act ivit ies accordingly.’ 60
In a letter dated 2 October 2015 from the chair of
the Supervisory Board of the ECB, Danièle Nouy,
to the European Parliament following a hearing of
the Committee on Economic and Monetary Affairs
(ECON), the ECB gives an overview of how the ECB
aims to apply the principle of proportionality in the
SSM:
‘As the use of supervisory tools can be very
intrusive, it is crucial that the supervision of
credit inst itut ions is consistently guided by the
principle of proport ionality. For all supervisory
measures that the SSM imposes on inst itut ions,
including for example Pillar 2 capital requirements, this means that each measure must be
(i) necessary to achieve a legit imate aim and (ii)
pursued in a suitable and reasonable manner.’
The letter continues:
‘(…) applying proport ionality means that supervisory pract ices must be commensurate not
only with the systemic importance (which is
ref lected in the minimum levels of supervisory
act ivit ies), but also with the individual risk
proﬁle of each credit inst itut ion under supervision. Accordingly, the intensity of the ECB’s supervision varies across credit inst itut ions, with
a stronger focus on inst itut ions with a higher
risk proﬁle, on the largest and more complex
systemic groups and on the more relevant subsidiaries within an SI banking group. This is
consistent with the SSM’s risk-based and con-

57. See Case C-141/07, Commission v. Germany, 2008 and
Case C-331/88, Fedesa, 1990.
58. See European Commission, Free Movement of Goods:
Guide to the Application of Treaty Provisions Governing the Free Movement of Goods, 2010, at section 6.4.
59. Annual Report, pp. 20 and 43.
60. Annual Report, p. 43.
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solidated supervisory approach. In pract ice,
this is ref lected, for example, in the dif ferent
amounts of human resources allocated to the
dif ferent JSTs.’
The coming years will show the extent to which the
ECB is actually able to introduce the principle of
proportionality into practice and how the market
will perceive this. The number and scope of ECB’s
data and information requests and the exercise of
other supervisory powers, such as on-site inspections, show that this will be a challenge.

3.6.

Ongoing common supervisory
procedures

As set out above in paragraph 2.1.4, the ECB is responsible for the common supervisory procedures
falling within the scope of its tasks for signiﬁcant
banks. For all banks, it its responsible for granting
and revoking banking licenses and granting declarations of no objection for qualifying holdings in a
bank. In the Annual Report, the ECB describes its
activities on these common procedures in great detail.
The ECB has processed a total of approximately
3,400 authorisation procedures.61 This included:
– 7 licence applications;
– 61 licence withdrawals;
– 137 acquisitions of qualifying holdings (dno applications);
– 435 passporting procedures; and
– 2,730 ﬁt and proper assessments for management and supervisory boards.
The large number of ﬁt and proper assessments is
remarkable. In the Netherlands, the ﬁt and proper
tests have been part of a public debate. This is reason for us to focus on these procedures.
The ECB indicates that it has found the large number of ﬁt and proper applications difﬁcult to handle.
Is conﬁrms our observation from practice that the
relevant statutory deadlines have often not been
met. Fortunately, instead of aiming for extending
the deadlines, the ECB indicates that it will foster
better cooperation with the relevant NCAs.62
From a 2015 EBA Report, it appeared that all SSM
member states have a different approach and
methodology toward ﬁt an proper assessments.63
As a result of this ﬁnding, the ECB and the NCA developed harmonised policy stances on this. These
policy stances (which to this date have not yet been
published) deal with – for instance – the assessment

61. Annual Report, p. 49. For the outcome of these procedures, we refer to the Annual Report.
62. Annual Report, p. 51. This will likely in practice mean
that the NCA’s will have more responsibilities in respect of procedures for subsidiaries within signiﬁcant
banking groups.
63. See the EBA Report dated 16 June 2015 on the peer review of the Guidelines on the assessment of the suitability of members of the management body and key
function holders (EBA/GL/2012/06).
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of a board’s collective suitability, the number of directorships, experience and candidate interviews.
It should be noted that DNB and the Dutch Ministry of Finance concluded, based on the EBA Report, that its thorough vetting of prospective board
member is seen as a best practice.64 It is therefore
no surprise that the SSM harmonisation effort of
the ﬁt and proper methodologies is chaired by a
DNB representative.

3.7.

Enforcement

When regulatory requirements are breached, the
supervisor may impose sanctions.65 The Annual
Report also discusses enforcement in 2015.66 The
ECB can for instance impose administrative penalties of up to twice the amount of the proﬁts gained
or losses avoided because of breaches where those
can be determined, or up to 10% of the total annual
turnover in the preceding business year.67
The ECB’s Enforcement and Sanctions Division investigates alleged breaches by banks of directly applicable EU law, national law transposing EU directives or ECB regulations and decisions. The JST may
refer a case to the Enforcement and Sanctions Division for follow-up, based on its own investigation.
The Enforcement and Sanctions Division acts independently from the Supervisory Board to ensure
the impartiality of the Supervisory Board members
when they adopt a sanctioning decision.
In 2015, the ECB initiated one sanctioning proceeding in relation to suspected breaches of directly
applicable EU law by a signiﬁcant supervised entity. In addition, the ECB addressed two requests to
NCAs to open sanctioning proceedings within the
remit of their national competences. The ECB also
initiated one enforcement proceeding regarding a
suspected breach of an ECB supervisory decision
by a signiﬁcant supervised entity. In follows from
the Annual Report that these suspected violations
relate to governance, large exposures, capital requirements, public disclosure and reporting obligations.68
Compared to the number of banks which are under supervision of the ECB, it must be concluded
that the enforcement activities of the ECB in 2015
were limited. This creates the impression that in
2015, the ECB wished to focus all its attention on
assessing the starting picture of all banks which
are under supervision. The ECB expects that in the

64. See a speech by the Dutch Minister of Finance of 24
September 2015: https://www.rijksoverheid.nl/documenten/toespraken/2015/09/24/toespraak-van-minister-dijsselbloem-bij-de-internationale-conferentie-van-dnb.
65. See for an overview: R.P.A. Kraaijeveld and G.J.S. ter
Kuile, ‘Toezichtsbevoegheden en sancties onder het
Single Supervisory Mechanism’, TvS&O 2015, nr.
5/6.
66. Annual Report, p. 52-54.
67. Article 18 SSM Regulation.
68. Annual Report, p. 54.
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coming period, it can now focus on enforcement of
violations, where appropriate:

‘scope of the consolidated supervision (e.g. the
powers of the ECB vis-à-vis the holding company as parent of a banking group; the status
of joint ventures in banking groups); and corporate governance rules, in part icular regarding
the separat ion between supervisory and management funct ions within the credit inst itut ions.’ 75

‘Af ter the init ial stage of the SSM, during which
the focus was on gaining knowledge of the prudent ial situat ion of the supervised ent it ies, the
ECB’s policy stance for the next cycle can be
expected to lead to an increase in the use of its
enforcement and sanct ioning powers.’ 69
After all, the ECB has indicated on various occasions that it will be a tough supervisory authority.70

3.8.

Administrative law protection

For an overview of administrative law protection
under the SSM, we refer to earlier publications in
the relevant Dutch legal journals.71 As far as we are
aware, no case law is yet available from the competent Dutch administrative courts and the Court
of Justice of the European Union with regard to the
exercise of its supervisory powers by the ECB.
It follows from the Annual Report that eight requests for an administrative review were ﬁled with
the ABR.72 The ABR carries out internal administrative reviews of decisions taken by the ECB in the
exercise of its supervisory powers. Any natural
person or supervised entity may request a review
of an ECB decision which is addressed to them, or
which is of direct and individual concern. The ABR
may even propose to the Governing Council that it
suspends the application of the contested decision
for the duration of the review procedure.73 The ABR
is composed of ﬁve independent members who are
not ECB or NCA staff. A request for a review of an
ECB decision by the ABR does not affect the right
to bring proceedings before the Court of Justice of
the EU.
It follows from the Annual Report that the ABR adopted six opinions in 2015: two proposing to maintain the initial ECB decision and four proposing to
amend the ECB decision or to improve the reasoning. The other two requests were withdrawn by the
applicants.74
The ABR dealt with the following main topics in the
course of the examination of the decisions under its
review:

69. Annual Report, p. 54.
70. See for instance Annual Report 2014, p. 5: ‘We will be a
tough supervisor but, at all times, will strive to be fair
and even-handed in our actions’.
71. See for instance S.M.C. Nuijten, ‘Rechtsbescherming
bij toezicht onder het SSM’, FR 2014/11 and B.J. Drijber
& A. van Toor, Van ESA’s, SSM en SRM: rechtsbescherming in een labyrint van Europese regels voor het ﬁnanciële toezicht, Ondernemingsrecht 2015/1.
72. Annual Report, p. 14-15.
73. Article 9 of the Decision of the ECB of 14 April 2014
concerning the establishment of an Administrative Board of Review and its Operating Rules
(ECB/2014/16).
74. Annual Report, p. 14.
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The Annual Report shows that the ABR has taken
an active position in order to try to achieve a solution, by mediating between parties:
‘In the two cases where a request for review was
withdrawn before the Administrat ive Board issued an opinion, the Board, including its Secretariat, contributed to the resolut ion of issues to
the sat isfact ion of both the applicant(s) and the
ECB, by playing a mediat ion role between the
ECB and the applicant(s).’ 76
This mediation role is striking, given that this is
not explicitly provided for in the Decision of the
ECB concerning the establishment of an ABR and
its Operating Rules.77
From a procedural point of view, we note that the
Annual Report mentions that an oral hearing of the
applicant(s) has proven to be an important element
of the review process:
‘It gives the applicants, who are of ten represented by their senior management, the opportunity to be heard by the Administrat ive Board of
Review and the ECB the opportunity to present
its views.’ 78
With regard to the ABR’s assessment framework,
the Annual Report sets forth:
‘As stated in Art icle 24.1 and Recital 64 of the
SSM Regulat ion, the scope of the Administrat ive Board's review should pertain to the procedural and substant ive conformity of ECB
decisions with the SSM Regulat ion while respect ing the margin of discret ion lef t to the
ECB. Where the ECB has exercised this discret ion, the Board's review has been limited, in
accordance with the case-law of the Court of
Just ice of the European Union, to establishing
whether the contested decision was impaired
by a manifest error or misuse of powers and
whether or not it clearly exceeded the bounds of
the ECB’s discret ion. The Board has also veriﬁed whether the relevant procedural rules were
complied with and whether the facts on which
the disputed decisions were based were accurately stated.’ 79

75.
76.
77.
78.
79.

Annual Report, p. 14.
Annual Report, p. 14.
See footnote 73.
Annual Report, p. 14.
Annual Report, p. 14.
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The above demonstrates that the ABR provides
active and pragmatic substance to the tasks it is
charged with, while at the same time respecting the
margin of discretion left to the ECB. We welcome
this. The fact that the ABR consists of members who
are not employed by the ECB, means there is an actual effective form of legal protection. True, decisions of the ABR are not binding, but it follows from
the Annual Report that the decision of the ABR can
in fact inf luence (further) decision-making within
the ECB. This is in contrast to the internal reconsideration in objection by DNB.80 This is executed
by lawyers in the employment of DNB, assisted by
the supervisors who were responsible for the primary decision. We have learned from experience
that this setting does not beneﬁt the objectivity of
the assessment. There is absolutely no possibility
of a mediating role by the handlers of the objection
within DNB.

3.9.

Supervisory priorities 2016

Having looked at the more general topics of the
SSM and its current legal challenges, we consider
it important to also brief ly describe the ECBs supervisory priorities for 2016. In the Annual Report,
the ECB highlights its plans and focal points for the
coming year.81 The ECB indicates that it will use
these priorities to coordinate supervisory actions
across banks (both signiﬁcant and less signiﬁcant)
in an appropriately harmonised, proportionate and
efﬁcient way.
The priorities are:

also scrutinize exposure concentrations in areas
such as real estate.
(iii) Capital adequacy
Some capital aspects that the ECB will focus on are
the quality and consistency of banks’ ICAAP (including, for instance, stress tests) and the quality
and composition of banks’ capital buffers itself. In
addition, ECB and the NCAs shall review the banks’
preparedness for new regulatory standards such
as total loss-absorbing capacity (TLAC)83 and the
minimum requirement for own funds and eligible
liabilities (MREL).84
(iv) Risk governance and data quality
The ECB will assess compliance with the Basel
Committee on Banking Supervision’s (BCBS) principles for effective risk data aggregation and risk
reporting.85 There will also be follow-up actions to
the 2015 thematic review of risk governance and
appetite. Later in 2016, the ECB will publish a report
on best practices for risk governance and appetite.
Since data quality and security requires a high level of IT infrastructure, the ECB will also focus on
IT risks.

(ii) Credit risk
The ECB is concerned about the high level of nonperforming loans (NPLs) in some SSM Member
States. This is especially the case for a number of
‘Mediterranean countries’, which have been hit
hard by the ﬁnancial crisis. An ECB task force is
reviewing individual institutions with high levels
of NPLs, and is to propose follow-up actions. It will

(v) Liquidity
The 2015 SREP has shown that many banks do not
yet fully have a sound management of liquidity
risks. As a result, the ECB is currently further developing the SREP methodology on liquidity risk.
In practice, harmonisation across jurisdictions of
thematic topics and priorities can sometimes be
counter-productive. Even in a single market such
as the EU there are still material differences between the various countries and their banks. In the
Netherlands the level of NPLs is relatively low. In
addition, the Dutch residential mortgage market is
historically highly leveraged, but sound. We have
seen that supervising Dutch banks without this
local expertise, and focusing on a general theme
that may not be relevant to Dutch banks, can be
costly and inefﬁcient. The same applies to the focus on liquidity risks. Dutch regulatory law already
had liquidity requirements in place prior to the EU
harmonisation thereof in October 2015. As a result,
Dutch banks have relatively good scores on liquidity ratios.
The same applies for a lack at an ECB level of local
law expertise. Especially where those laws have
not been harmonized at an EU level. For instance,
in corporate law related aspects, this can lead to

80. C.A. Doets, ‘Boeteoplegging door de AFM en DNB: over
redelijkheid en functiescheiding’, TvS&O 2015, nr. 5/6.
81. See Annual Report, p. 7-9. The ECB had already published the 2016 priorities in January 2016: ‘ECB Banking
Supervision: SSM priorities 2016’, available on www.
bankingsupervision.europa.eu.
82. Annual Report, p. 8.

83. This is a capital requirement for Global Systemically
Important Banks (in the Netherlands, ING), issued by
the Financial Stability Board on 9 November 2015.
84. These requirements shall result in minimum requirements for ‘bail-inable’ capital instruments under the
Banks Recovery and Resolution Directive.
85. See the January 2013 BCBS report ‘Principles for effective risk data aggregation and risk reporting’.

(i)Business model and proﬁtability risk
The ECB has started a thematic review on the
banks’ proﬁtability drivers (both at the institution
level and across business models within the institution). An area of supervisory focus for 2016 will
be to examine whether proﬁtability is achieved
‘through a weakening of credit underwriting standards, greater reliance on short-term funding, or
an increase in risk exposures’.82 In other words,
the ECB will analyse whether banks are increasing
proﬁts by taking on riskier business.
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difﬁculties in understanding governance arrangements. Typical Dutch structures such as the twotier board system or the use of depositary receipts
(cert iﬁcaten van aandelen), may require thorough
education at ECB level. With a view to this, cooperation between DNB and the ECB, especially on local
expertise is crucial. For this to work, the ECB must
be open to local law ‘peculiarities’ which may not
always seem the ideal solution for an outsider.
Finally, DNB has also announced its own priorities for 2016.86 In the relevant report, DNB indicates
that it has coordinated its supervisory themes with
the ECB. In our view, it is important that DNB does
not add another layer of supervision to the ECB on
areas where it does not have competence. DNB has,
for instance, included a review on sound remuneration policies in its agenda, whereas – for signiﬁcant
banks – this falls under the ECB’s supervision. In
addition, DNB remains the integrity supervisor of
signiﬁcant banks (focussing on sanctions and antimoney laundering), whereas the ECB has also made
integrity a priority.87

4.

in that direction.
Workload: The SSM has resulted in an even
further increase of workload – and costs – for
Dutch banks. Examples are the focus on data
and reporting, the many information requests,
and the common overlap between two supervisory authorities (the ECB and DNB). We hope
that the supervisory authorities will realise
this and also take into account the costs, effectiveness and feasibility of what they are asking.
The proportionality principle should be taken
seriously and be applied where reasonable.
We are looking forward to the next SSM annual report, beginning of 2017, to see how these issues will
have developed. If the above challenges are sufﬁciently addressed Dutch banks, both signiﬁcant
and less-signiﬁcant, might truly beneﬁt from the
SSM – maybe even beyond expectation.
–

Conclusion

Institutional relationships do not change overnight. It would be illusory to expect that the genesis of the largest banking supervisory authority
would be without hiccups both organizationally
and institutionally. At least the Annual Report has
been very insightful and transparent. Nevertheless
some challenges remain.
We see a few SSM themes over 2015, which will remain relevant for the future:
– Harmonisation: The Annual Report shows
ECB’s strong aim for true harmonisation within
the SSM. We hope that this will help eliminate
the tradition of goldplating in the Netherlands.
It is good to see that the ECB acknowledges that
harmonisation is not only a matter of one set of
rules and regulations, but especially of one of
methodologies and practices. This should lead
to an actual level playing ﬁeld: both between
signiﬁcant and less signiﬁcant banks, as well as
between banks located in different SSM member states.
– Opaqueness: In some areas the SSM lacks clarity. In practice, members of a JST regularly refer
to the internal Supervisory Manual of the ECB,
of which the contents remains conﬁdential. The
division of responsibilities between the ECB
and the NCAs is often not clear, nor are the various roles that the ECB and DNB assume (supervisory authority, statistical authority, integrity
supervisor). The same even applies to the question which administrative law protection route
to take. We hope that all of this will soon be improved. We see the Annual Report as a good step

86. Outlook on Supervision 2016 (Toezicht vooruitblik
2016), see p. 12-14.
87. Annual Report, p. 22-23.
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